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Box No. 



Basis of the report 



2. 



With regard to the language, this report is based on the international application in the language in which it was filed, unless otherwise 
indicated under this item. 

I I This report is based on translations from the original language into the following language » 

' — ' which is the language of a translation furnished for the purposes of: 

□ international search (Rule 12.3 and 23.1(b)) 

□ publication of the international application (Rule 12.4) 

□ international preliminary examination (Rule 55.2 and/or 55.3) 

With regard to the elements of the international application, this report is based on (replacement sheets which have been furnished to the 
receiving Office in response to an invitation under Article 14 are referred to in this report as "originally filed" and are not annexed to 
this report): 

□ the international application as originally filed/fiimished 
IXI the description: 

pages 1-18 

pages* 

pages* 



as origin^ly filed/furnished 



received by this Authority on 
received by this Authority on 



the claims: 

1-20 



nos. 
nos.^ 
nos.^ 



as originally filed/fumished 



as amended (together with any statement) under Article 19 



received by this Authority on 
received by this Authority on 



□ 



the drawings: 

sheets 

sheets* 

sheets* 



as originally filed/fumished 



received by this Authority on 
received by this Authority on 



□ 
□ 



a sequence listing and/or any related table(s) - see Supplemental Box Relating to Sequence Listing. 
The amendments have resulted in the cancellation of: 

□ the description, pages 

□ the claims, nos. 

□ the drawing, sheets/figs 

the sequence listing (specify): 

n any table(s) related to sequence listing (specif) : 



I I This report has been established as if (some of) the amendments aimexed to this report and listed below had not been made, since 
' — ' they have been considered to go beyond the disclosure as filed, as indicated in the Supplemental Box (Rule 70.2Cc)), 

□ the description, pages 

□ the claims, nos. 

□ the drawings, sheets/figs 

the sequence listing (specify): 

□ any table(s) related to sequence listing (specify): 
If item 4 applies, some or all of those sheets may be marked ** superseded. " 
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Box No. V Reasoned statement under Article 35(2) with regard to novelty, inventive step or industrial applicability; 
citations and explanations supporting such statement 



1. Statement 

Novelty (N) 

Inventive step (IS) 



Claims 



1-17 



Claims 18-19 



Claims 1~ 1 7 
Claims 



Industrial applicability (lA) Claims 1 — 19 

Claims 



YES 
NO 

YES 
NO 

YES 
NO 



2. Citations and explanations (Rule 70.7) 

This report makes reference to the following 
document : 

Dl: WO-A-02/060910 

1. Claims 19 and 20: 

The Boards of Appeal of the European Patent Office 
have without exception decided that claims for 
products defined by a process for their production 
{^^product-by-process" claims) are allowable only 
if, irrespective of all other conditions, the 
products themselves meet the requirements of 
patentability: that is, that they be novel and 
involve an inventive step. 

In connection with the present claim 19, it also 
appears necessary to point out that EPC Article 
64(2) neither confers novelty upon a claim worded 
as a ^'product-by-process'' claim if the product per 
se is not novel, nor entitles or enables an 
applicant for a European patent to include such 
patents, which do not meet the requirements of EPC 
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Box No. V Reasoned statement under Article 35(2) with regard to novelty, inventive step or industrial applicability; 

citations and explanations supporting such statement 



Article 52(1) (T 0674/92). 



In this connection reference is also made to 
Decision T 664/90 (see, in particular, point 4 of 
the reasons therefor), where the Board stresses: 
^^once the product itself is part of the state of 
the art and is not novel according to the 
criterion of novelty as set out in Article 54(1) 
EPC, the fact of defining this product by 
reference to a new process is irrelevant to the 
question of novelty". 

Thus, in general/ ^^product-by-process'' claims must 
be examined in relation to the process. 

Therefore, with respect to the novelty of a 
^^product-by-process" claim, the novelty thereof 
must be evaluated and examined irrespective of the 
possible novelty of the process. 

Therefore, claims 19 and 20 are not novel over Dl, 
examples 2-8. 



2. A process for preparing complexes of the formula 
(I) is known from Dl (see, for example, claim 1) . 
The process according to the application differs 
therefrom only in proceeding from compound (II) 
according to the application, which, unlike 
formula (la) in Dl, has a substituent R5, instead 
of from formula (la) . 



Therefore, the process according to claim 1 is 
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Box No. V Reasoned statement under Article 35(2) with regard to novelty, inventive step or industrial applicability; 

citations and explanations supporting such statement 

novel . 

3. The problem addressed by the present invention may 
therefore be considered that of a providing novel 
processes for preparing complexes of the formula 
(I), since the process described in Dl has proved 
unreliable (see, for example, the application, 
page 4) • 

This problem is solved by the distinguishing 
feature . 

The solution also involves an inventive step: see, 
for example, the application, page 4, lines 18-2 6, 
where a surprising effect is asserted. 

Dependent claims 2-18 pertain to further 
embodiments of the invention and therefore 
likewise meet the requirements of the PCT . 
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